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Although	 global	 climate	 conferences	 –	 in	which	 respect	 the	 United	 Nations	
play	a	central	role	–	have	long	been	used	to	achieve	the	goal	of	enforcing	the	same	










is,	whether	 there	 is	a	potential	 for	mediation	 in	 relation	 to	 the	 resolution	of	 con-
flicts	 concerning	 the	crime	of	ecocide.	Focusing	on	 this	question,	 the	emphasis	of	
this	 thesis	 results	 from	 the	 following	 subjects:	 First,	 the	 research	 topic	 is	
contextualised	 and	 the	 terminology	 and	 conceptuality	 of	 ecocide	 and	
environmental	 mediation	 is	 presented.	 This	 is	 followed	 by	 an	 analysis	 of	 the	
situation	 regarding	 mediation	 in	 the	 solution	 of	 ecocide	 crimes.	 Based	 on	 the	
findings,	 the	 potential	 of	 mediation	 for	 resolving	 crimes	 of	 ecocide	 is	 then	
discussed.	The	minor	dissertation	is	therefore	divided	into	five	main	chapters.		








In	 order	 to	 approach	 the	main	 research	 question,	 the	minor	 dissertation	 is	
based	on	the	evaluation	of	relevant	literature	and	the	investigation	of	case	studies,	
so	called	mock	trials5.	By	doing	so,	the	author	hopes	to	gain	insights	into	how	eco-
cide	 can	effectively	be	 combated.	 Thus,	 protecting	 the	environment,	which	 is	 the	
very	basis	of	life.		 	
																																																						






International	 law	 is	a	 supranational	 legal	 system	consisting	of	principles	and	







International	environmental	 law	as	a	part	of	the	 international	 law	comprises	
itself	numerous	international	treaties9,	customs	as	well	as	decisions	of	international	
courts	and	tribunals.10	It	is	governed	by	various	principles,	whereby	the	principle	of	
sustainable	 development	 is	 the	 comprehensive	 leitmotif.11	The	 promotion	 of	 sus-








7		 The	 International	Court	of	 Justice	was	established	by	 the	Charter	of	 the	United	Nations	as	 the	
principal	 judicial	 organ	 of	 the	 United	 Nations.	 The	 Statute	 is	 available	 at	 https://www.icj-
cij.org/en/statute	(last	accessed	19	June	2020).		
8		 Article	38	of	the	Statute	oft	he	International	Court	of	Justice.		
9		 For	 example	 the	 1979	 Convention	 on	 the	 Conservation	 of	 Migratory	 Species	 of	 Wild	 Animals	











transboundary	 environmental	 harm.14	The	 so-called	 “no	 harm”	 concept	 was	 en-
shrined	for	the	first	time	in	Principle	21	of	1972	the	Declaration	of	the	United	Na-








aimed	 at	 averting	 danger	 but	 is	 general	 risk	 management.	17	In	 other	 words,	 the	
probability	 that	 the	 impacts	 of	 an	 action	will	 occur	 is	 not	 certain.	 Environmental	
damage	is	possible,	but	not	sufficiently	 likely.18	The	precautionary	principle	can	be	
found	 in	 numerous	 international	 treaties	 and	 other	 documents	 ("soft	 law").	 At	 a	
global	 level,	 the	 core	 elements	 of	 the	 precautionary	 principle	were	 described	 for	
the	first	time	in	Principle	15	of	the	1992	Rio	Declaration	on	Environment	and	Devel-
opment,	 which	 is	 therefore	 of	 particular	 importance.	 It	 states	 that	 "[i]n	 order	 to	
protect	 the	 environment,	 the	 precautionary	 approach	 shall	 be	 widley	 applied	 by	
States	 according	 to	 their	 capabilities.	Where	 there	 are	 threats	 of	 serious	 or	 irre-









postponing	 cost	 effective	measures	 to	prevent	environmental	degradation."19	It	 is	
clear	 that	 the	precautionary	principle	 legitimates	protective	measures	 against	po-
tential	 risks	 to	 the	environment.20	It	also	serves	 to	 implement	 the	concept	of	 sus-
tainable	development.21	Accordingly,	if	the	perspective	of	future	generations	is	un-






Contained	 in	 Principle	 16	 of	 the	 Rio	 Declaration	 the	 polluter	 pays	 principle	
states	that	“[n]ational	authorities	should	endeavour	to	promote	the	internalisation	
of	environmental	 costs	and	 the	use	of	economic	 instruments,	 taking	 into	account	




Furthermore,	 the	 principle	 of	 protecting	 future	 generations	 is	 contained	 in	
several	 international	declarations,	 for	example	the	1972	Declaration	of	the	United	
Nations	 Conference	 on	 the	 Human	 Environment	 (Stockholm	 Declaration)26	or	 the	
1992	Rio	Declaration	on	Environment	and	Development27.		
																																																						



















ports	 compliance	 with	 these	 principles.28	However,	 only	 in	 certain	 areas	 such	 as	
hazardous	waste,	 illegal	 fishing,	 logging	or	wildlife	 trade	exist	specific	penal	provi-
sions.29	The	committing	of	an	ecocide,	as	described	below,	 is	not	 (yet)	established	






The	 existing	 dispute	 settlement	mechanisms	 in	 international	 environmental	
law	are	 the	same	as	 in	other	areas	of	 international	 law.30	These	are	 the	means	of	
dispute	settlement	referred	to	in	Article	33	(1)	of	the	UN	Charter,	namely	negotia-

























words	 ecosystem	 and	 genocide.	 From	 an	 etyomological	 point	 of	 view,	 the	 word	
fragment	“eco”	stems	from	the	Greek	word	“oikos”	for	“house”	or	“home”	and	the	
other	fragment	“cide”	can	be	traced	back	to	the	Latin	verbum	“caedere”	meaning	
“to	 destroy”	 or	 “to	 kill”.	 Hence,	 ecocide	 describes	 the	 destruction	 of	 the	 natural	
environment.	The	term	became	known	after	the	Second	World	War,	especially	after	
the	Vietnam	War.33		
Several	 scholars	 have	 elaborated	 legal	 definitions	 of	 the	 term	 “ecocide”.	





















tions	 International	Law	Commission	a	proposal	 for	an	 international	 law	of	ecocide	
as	an	amendment	to	the	Rome	Statute	in	order	to	include	ecocide	as	the	fifth	inter-
national	 crime	 against	 peace.37	She	 defines	 ecocide	 as	 “the	 extensive	 damage	 to,	
destruction	of	or	loss	of	ecosystem(s)	of	a	given	territory,	whether	by	human	agen-
cy	or	by	other	causes,	to	such	an	extent	that	peaceful	enjoyment	by	the	inhabitants	
of	 that	 territory	 has	 been	 severely	 diminished”.38	With	 her	 definition,	 Higgins	 de-
scribes	two	different	types	of	ecocide,	namely	“human	caused	and	naturally	occur-
ring	 ecocide”. 39 	Furthermore,	 regarding	 environmental	 crime,	 Higgins,	 Short	 &	
South	distinguish	primary	and	secondary	forms	of	environmental	harm	and	crime.40	
The	former	result	directly	from	the	destruction	of	natural	resources	through	human	



























“cultural	 genocide”	 in	 the	 United	 Nations	 Convention	 on	 Prevention	 and	 Punish-











the	 recognition	of	 ecocide	 as	 an	 international	 crime.52	Since	 the	beginning	of	 this	


















Prime	Minister,	Olof	Palme,	 called	 the	War	 in	Vietnam	an	 “ecocide”.54	Thereupon	






cide	Convention	by	 introducing	a	 law	against	ecocide,	 insistently	 states	 in	 its	pre-
amble	 “that	we	 are	 living	 in	 a	 period	 of	 increasing	 danger	 of	 ecological	 collapse”	











the	Rome	Statute,	 in	which	 the	 International	Criminal	Court	was	established)	and	
the	 draft	 of	 the	 Rome	 Statute	 itself	 contained	 ecocide	 as	 a	 crime	 against	 peace.	
																																																						
54		 Björk,	Tord	The	emergence	of	popular	participation	in	world	politics	–	United	Nations	Conference	






















in	 more	 detail,	 refers	 to	 the	 environmental	 damage	 by	 saying	 that	 “war	 crime”	
means	 inter	alia	“serious	violations	of	the	 laws	and	customs	applicable	 in	 interna-
tional	armed	conflict,	within	the	established	framework	of	international	law,	name-
ly	[…]	intentionally	launching	an	attack	in	the	knowledge	that	such	attack	will	cause	
[…]	widespread,	 long-term	 and	 severe	 damage	 to	 the	 natural	 environment	which	
would	be	clearly	excessive	in	relation	to	the	concrete	and	direct	overall	military	ad-
vantage	anticipated”.	Such	a	widespread,	long-term	and	severe	damage	is	regarded	
as	almost	 impossible	 to	ever	proof.64	Not	only	was	 the	 crime	of	ecocide	 removed	
from	the	draft	and	environment	damage	just	mentioned	in	a	war	context,	but	also	
has	the	provision	been	void	of	its	substantial	content	by	this	wording.65		















age	 as	 a	 conflict	 factor	 threatening	 peace.66	Polly	 Higgins	 initiated	 a	 movement	
called	 "Stop	 Ecocide"	 to	 make	 up	 for	 this	 deficiency	 by	 attempting	 to	 condemn	
people	 involved	 in	 a	 crime	 known	 as	 ecocide.67	In	 April	 2010,	 the	 movement	
launched	the	initiative	to	make	environmental	crime	the	fifth	crime	against	peace.68	
The	movement	aimed	to	broaden	the	jurisdiction	of	the	ICC	in	order	to	enable	it	to	
force	multinational	 companies	 and	 states	 to	 reduce	 their	 emissions	 and	pollution	
levels	below	the	permitted	levels.	






persons	was	 recognised	according	 to	 the	principle	of	hierarchical	 superiority,	 irre-


















72		 Required	 are	 one	 million	 signatures.	 See	 https://ec.europa.eu/info/about-european-
commission/get-involved/european-citizens-initiative_en	(last	accessed	13	September	2020).		
	 17	
European	 Parliament	 in	 February	 2015,	 in	which	 over	 185’000	 citizens	 supported	
the	introduction	of	a	law	of	ecocide	prevention.	73	
Although	 the	 initiative	 has	 not	 received	 sufficient	 support,	 its	 achievement	
may	not	be	underestimated,	as	it	can	be	assumed	that	the	initiative	has	spread	the	
ecocide	 concept	 widely	 and	 could	 raise	 awareness	 of	 the	 needs	 of	 international	
justice	on	environmental	issues.	Movements	like	these	contribute	to	the	inspiration	





tain	 countries	 have	 it	 included	 in	 their	 domestic	 legislation.74	Countries	 that	 have	
already	 recognised	 the	 rights	 of	 nature,	 ecosystems	 and	 animals	 are	 Bolivia	 and	







tionforconsiderationbyep_/endecocidepetitionforconsiderationbyep_en.pdf	 (last	 accessed	 15	
May	2020).	




76		 Constitución	 del	 Ecuador,	 Capítulo	 séptimo:	 Derechos	 de	 la	 naturaleza,	 available	 at	
http://www.wipo.int/edocs/lexdocs/laws/es/ec/ec030es.pdf	(last	accessed	15	May	2020).	










like	wild	animal	 traffic	or	 illegal	 logging),	but	has	not	 (yet)	been	 incorporated	 into	
international	 environmental	 criminal	 law.82	From	 an	 eco-centric	 point	 of	 view,83	
environmental	crimes	can	be	broadly	defined	as	illegal	acts	that	harm	the	environ-




crimes	against	animals,	 the	 latter	 include	“symbiotic	green	crime,	meaning	 for	 in-







80		 Available	 at	 https://www.unece.org/fileadmin/DAM/env/pp/documents/cep43e.pdf	 (last	 ac-
cessed	15	May	2020).		
81		 Meheta	and	Merz	op	cit	note	33	at	6.	 In	order	 to	enforce	the	rights	guaranteed	by	the	Aarhus	
Convention,	numerous	legal	proceedings	have	already	been	conducted,	as	can	be	seen	from	the	
compilation	 of	 the	 Case	 Law	 by	 the	 UNECE:	 Https://www.unece.org/fileadmin/DAM/env/pp/-












There	 is	 an	 international	 legal	 system	 designed	 to	 combat	 environmental	
crime,	but	it	is	limited	to	transboundary	harm	in	connection	with	movement	of	haz-










A	 clean	 and	healthy	 environment	 is	 essential	 for	 human	 life.	 Environmental	









Hazardous	 Waste	 and	 their	 Disposal	 of	 1989,	 available	 at	 http://archive.basel.int/text/con-e-
rev.pdf	 (last	 accessed	 13	 May	 2020);	 UN	 Fish	 Stocks	 Agreement	 of	 2001,	 available	 at	
https://www.un.org/Depts/los/convention_agreements/convention_overview_fish_stocks.htm	
(last	 accessed	13	May	2020);	 Convention	on	 International	 Trade	 and	 in	 Endangered	 Species	of	










responding	 rights	 at	 constitutional	 level.95	Although	efforts	 are	being	made	 to	ex-
tend	human	rights	 in	 relation	 to	 the	environment,96	until	now	such	provisions	are	
only	enshrined	in	international	soft	law	instruments.97	A	quite	recent	and	important	











ronment	of	 a	quality	 that	permits	 a	 life	of	dignity	and	well-being,	 and	he	bears	a	
solemn	responsibility	to	protect	and	 improve	the	environment	for	present	and	fu-
ture	generations”.100		
Another	 important	 development	 concerning	 human	 rights	 and	 the	 environ-
ment	 is	the	1992	Rio	Declaration	on	Environment	and	Development101.	Principle	1	
recognises	 that	“[h]uman	beings	are	at	 the	centre	of	concerns	 for	 sustainable	de-
velopment.	They	are	entitled	to	a	healthy	and	productive	life	 in	harmony	with	na-




96		 Rajamani,	 Lavanya	 ‘The	 Increasing	Currency	 and	Relevance	of	 Rights-Based	Perspectives	 in	 the	
International	Negotiations	on	Climate	Change’	407	ff.	
97		 Lay	et	al	op	cit	note	44	at	442;	Rajamani	op	cit	note	96	at	407.		








in	 order	 to	 guarantee	 the	 right	 to	 an	 adequate	 standard	 of	 living,	 including	 ade-
quate	 food102	or	 the	 right	 to	 the	 enjoyment	of	 the	highest	 attainable	 standard	of	
physical	and	mental	health.103		









Declaration	of	 the	Rights	 of	Mother	 Earth	 –	 all	 documents	 of	 the	World	 People’s	
Conference	on	Climate	Change	and	the	Rights	of	Mother	Earth	in	Cochabamba,	Bo-
livia	in	2010	–	are	notable	examples.107		














107		Available	 at	 https://readingfromtheleft.com/PDF/CochabambaDocuments.pdf	 (last	 accessed	 15	
May	2020).		








A	 major	 deficiency	 in	 the	 present	 situation	 is	 that	 many	 environmentally	
harmful	activities	are	neither	criminalised	at	national	nor	international	level,	not	to	
mention	that	ecocide	is	not	an	internationally	recognised	crime.	And	even	if	states	







money	 laundering.110	In	 this	 respect,	 not	 only	 are	 there	 problems	 in	 the	 enforce-
ment	of	environmental	 law,	but	 there	are	already	difficulties	 in	 the	discovery	and	
investigation	of	organised	environmental	crime.111		
Ecocide	 is	 not	 (yet)	 recognised	 as	 an	 international	 crime	on	 its	 own,	 but	 by	
many	authors	considered	as	such.112	According	to	them	the	criminalisation	of	eco-
cide	will	eventually	be	necessary	in	the	interest	of	the	survival	of	mankind.113	Mark	
Allan	 Gray	 for	 instance	 examines	 comprehensively	 the	 extent	 to	 which	 ecocide	










all	 the	criteria	of	an	 international	 crime	of	ecocide,	namely	 serious	and	either	ex-








ties,	which	would	 constitute	 an	 ecocide,	would	 limit	 the	 concept	 accordingly	 and	
would	mean	that	not	all	possible	environmentally	harmful	activities	would	be	cov-
ered	by	the	definition.118	Nevertheless	it	seems	important	to	provide	precise	defini-
tions	 in	order	 to	determine	as	accurately	as	possible	 in	which	cases	 the	prerequi-



















predictability	 in	 order	 to	 control	 equity	 and	 preserve	 legal	 certainty	 at	 least	 to	 a	
certain	extent.		
According	 to	Higgins,	 to	 successfully	 introduce	an	 international	 ecocide	 law,	
an	amendment	to	the	Rome	Statute	is	necessary.	Such	law	could	contain	duties	and	








time	 as	well	 as	 peacetime.121	Higgins,	 Short	&	 South	 set	 out	 that	 “[b]y	 creating	 a	
crime	of	Ecocide,	no	longer	will	it	be	lawful	to	commit	daily	damage,	destruction	or	
loss	of	ecosystems	of	the	kind	already	criminalised	during	time	of	war”.122	It	aims	at	
prosecuting	 individuals	 rather	 than	 states	 in	 order	 to	 include	 as	 well	 non-
governmental	activities.123		
The	 crime	 is	meant	 to	 be	 of	 strict	 liability,	which	 significantly	 alleviates	 the	
problem	of	proof	of	knowledge	and	 intent.	The	act	or	omission	can	be	deliberate,	
reckless	or	negligent.124	Liability	would	even	arise	if	environmental	damage	was	not	
intended	 but	 is	 only	 a	 side	 effect	 of	 industrial	 activity.	 This	 is	 of	 paramount	 im-
portance,	 as	 most	 cases	 of	 corporate	 ecocide	 are	 not	 intended.	 If	 intent	 or	











South	 natural	 environmental	 degradation,	 whether	 or	 not	 related	 to	 climate	
change,	 shall	 be	 the	 responsibility	 of	 governments.	Human-caused	 environmental	
degradation	 in	 turn	 shall	 be	 the	 responsibility	 of	 both	 governments	 and	 compa-
nies.126	Moreover,	strict	liability	also	means	accountability.127	In	addition,	according	
to	 Vanessa	 Schwegler	 the	 concept	 of	 penalty	 and	 culpability	 needs	 to	 be	 ad-
dressed.128		
An	 important	point	 in	 the	context	of	a	 legal	 implementation	of	 the	crime	of	




























Instead	 of	 "the	 polluter	 pays"	 principle133,	 that	 only	 takes	 effect	 if	 the	 polluter	 is	
caught,	 the	principle	 "the	polluter	does	not	pollute"134	would	be	applicable.	Thus,	
the	 focus	shifts	 from	the	protection	of	 interests	of	 the	 few	who	have	property	 to	
the	many	who	are	threatened	by	suffering.135	Besides,	as	Higgins	points	out,	if	one	
starts	with	the	source	of	the	problem,	namely	where	the	ecocide	happens	and	one	
prevents	 it,	 it	will	eventually	be	the	much	cheaper	solution.	 It	 is	always	way	more	
expensive	 to	 fix	 something	 after	 it	 has	 happened.	 Therefore,	 the	 preventive	 ap-
proach	of	 the	 law	of	ecocide	 is	not	only	conducive	 for	 the	people	and	our	planet,	
but	also	for	the	economy.	136		
Regarding	 the	 creation	 of	 a	 duty	 of	 care,	 of	 course,	 companies	will	 need	 a	
transitional	period	during	which	no	criminal	prosecution	will	take	place,	while	they	
will	 change	 their	practices	 from	“the	polluter	pays"	principle	 to	 the	principle	 "the	
polluter	 does	 not	 pollute".	 The	 financing	 of	 dangerous	 industrial	 activities	will	 be	

































ecocide	provision	 in	 international	 criminal	 law140	–	 in	 view	of	 recognition	 and	 en-
forceability,	preferably	first	of	all	in	the	Rome	Statute.		
In	the	opinion	of	the	supporters,	the	consequences	of	an	ecocide	 law	would	
be	 enormous.	 Renewable	 technologies	 could	 be	 given	 priority	 by	 law,	 dangerous	
industrial	activities	could	be	banned	and	at	the	same	time	a	legal	duty	of	care	would	
be	 imposed.	 In	this	way,	 investment	 in	clean	technologies	and	an	environmentally	
friendly	 economy	 could	 be	 encouraged.	 The	potential	 of	 the	 law	 to	 combat	 envi-
ronmental	 degradation	 and	 promote	 a	 greener	 economy	 must	 therefore	 not	 be	
underestimated.	Not	only	can	 international	criminal	 law	be	used	as	an	 instrument	
to	punish	actions	that	are	already	harmful	to	the	environment.	The	law	could	also	










The	persistence	of	efforts	 to	 introduce	an	ecocide	 law	can	be	 regarded	as	a	
decisive	factor	in	the	fight	against	climate	change.	To	bind	states	as	well	as	compa-




Chapter	 3:	 Terminology	and	Conceptuality	of	 Environmental	
Mediation	
1. Definition	and	Historical	Summary	
Mediation	 is	 an	 alternative	 dispute	 resolution	 procedure.142	Alternative	 dis-




The	 term	 “mediation”	 originates	 from	 the	 Latin	 language.144	The	 practice	 of	
mediation	for	dispute	resolution	has	a	long	history	in	almost	all	cultures.145	The	con-
flict	 resolution	 practices	 of	 many	 different	 peoples	 and	 cultures	 show	 the	 basic	
principles	of	mediation	and	were	already	applied	 in	antiquity:	 the	 search	 for	 con-
sensus	with	all	parties	to	the	conflict,	the	involvement	of	impartial	mediating	third	
parties,	 the	 informal	 discussion	of	 problems	before	 they	 end	 in	 formal	 or	 judicial	
disputes.146	
Mediation	has	become	formally	institutionalised	in	the	beginning	of	the	twen-
tieth	 century	 and	 has	 first	 grown	 primarily	 and	 rapidly	 in	 the	 USA	 and	 Canada,	
where	mediation	had	been	applied	particularly	in	the	resolution	of	labour	conflicts	
–	hence	commercial	disputes.147	Mediation	as	a	means	of	resolving	environmental	























here.	 Since	definitions	 always	 have	 a	 limited	 range,	 no	definition	 can	 claim	abso-












150		Trenczek,	 Thomas	 in	 Trenczek,	 Thomas,	 Berning,	Detlef	 and	 Lenz,	 Cristina	 (eds)	Mediation	und	
Konfliktmanagement	–	Handbuch	30;	Moore	op	cit	note	145	at	28.	
151		Moore	op	cit	note	145	at	30.	
152		Weidner,	 Helmut	Alternative	Dispute	 Resolution	 in	 Environmental	 Conflicts	 –	 Experiences	 in	 12	







cording	 to	 whom	mediation	 is	 “a	 conflict	 resolution	 process	 in	 which	 a	mutually	
acceptable	 third	party,	who	has	no	authority	 to	make	binding	decisions	 for	dispu-
tants,	intervenes	in	a	conflict	or	dispute	to	assist	the	parties	to	improve	their	rela-
tionships,	enhance	communications,	and	use	effective	problem-solving	and	negotia-









Council	 of	 21	May	 2008	 on	 certain	 aspects	 of	mediation	 in	 civil	 and	 commercial	




















ing	areas	of	compromise	and	generating	options	 in	an	attempt	 to	resolve	 the	dis-
pute".160	





























At	 the	 national	 level,	 the	 situation	 may	 of	 course	 be	 different	 and	 various	




The	 subject	 of	 environmental	 mediation	 is	 an	 environmental	 dispute.	 Envi-
ronmental	disputes	deal	with	 the	 relationship	between	natural	 resources	and	hu-
mans	and	the	latter’s	impact	on	public	good.164	The	disputes	are	such	over	natural	
resources,	meaning	that	human	activity	is	believed	to	affect	air,	soil,	water	or	living	




162		For	 example	 1980	Convention	on	 the	Conservation	of	Antarctic	Marine	 Living	Resources,	 1968	
African	Convention	on	the	Conservation	of	Nature	and	Natural	Resources,	1985	Vienna	Conven-
tion	for	the	Protection	of	the	Ozone	Layer,	1986	Convention	for	the	Protection	of	the	Natural	Re-
sources	 and	 Environment	 of	 the	 South	 Pacific	 Region,	 1992	 Convention	 on	 Biodiversity,	 1992	
Convention	 on	 the	 Protection	 of	 the	Marine	 Environment	 of	 the	 Baltic	 Sea	 Area,	 1993	 North	













































more	powerful.174	A	mediation	process	 provides	 the	possibility	 of	 reaching	 a	win-















ly,180	which	 means	 that	 through	 mediation	 the	 conservation	 and	 at	 best	 the	 im-
provement	of	our	natural	resources	can	be	achieved.		
Since	environmental	disputes	are	 in	general	public	 law	disputes,	agreements	

















ment	would	 increase	 trough	 the	 involvement	of	 the	decision-making	 authority.182	
On	the	other	hand,	if	state	authorities	are	not	involved	in	mediations,	they	approve	

































they	may	 lose	 their	 distance	 and	objectivity.	 In	 other	words,	 they	 are	 too	 closely	
involved	in	the	process	and	become	co-opted.	There	is	a	risk	that	the	greater	public	
interest	 will	 be	 overlooked.190	By	 keeping	 an	 eye	 on	 its	 BATNA191,	 the	 regulatory	
authority	can	resist	the	pressure	to	reach	an	agreement	that	it	will	later	regret.	An	












is	 forced	 into	 a	mediation	process.	 This	 applies	 at	 international	 level,	 although	at	
national	 level,	depending	on	 the	 legal	 system,	 there	may	well	be	a	compulsion	 to	
mediate.	Hence,	 again	 speaking	only	 for	 the	 international	 level,	 there	 is	 a	 lack	 of	





191		The	 abbreviation	 stands	 for	 “Best	 Alternative	 to	 the	Negotiated	Agreement”,	which	 stands	 for	












tutional	 mistrust,	 it	 is	 the	 mediator’s	 task	 to	 gain	 the	 confidence	 of	 the	 partici-
pants.199		
Environmental	disputes	can	raise	issues	of	public	interest	that	go	beyond	the	




suitable	 to	mediation	must	 therefore	 leave	 room	 for	 a	 compromise.203	Moreover,	
binding	environmental	regulations	leave	no	room	for	compromise	either	(yes	or	no	
decision).204	In	 other	 words,	 mandatory	 law	 always	 constitutes	 a	 substantive	 re-




in	 their	 decision-making	 processes.	 This	 could	 also	 lead	 to	 unfairness.206	Further-
																																																						
197		Schoenbrod,	 David	 ‘Limits	 and	 Dangers	 of	 Environmental	 Mediation	 –	 A	 Review	 Essay’	 1453;	


















to	 be	 credible	 and	 acceptable,	 the	mediation	 process	 needs	 to	 be	 transparent210	
and	 public	 participation	 possible211.	 As	 well	 –	 in	 relation	 with	 power	 imbalances	
problems	–	the	weaker	party	is	generally	not	allowed	to	resort	to	the	media	as	sup-
port	 because	of	 the	mediation’s	 confidential	 nature.212	Moreover,	 the	on	 average	
large	number	of	 parties	 involved	 and	 the	presence	of	 parties	with	 little	 organisa-
tional	cohesion	jeopardise	confidentiality	enormously.213		
3.4. Power	Imbalances	and	Degree	of	Intervention	




panies	or	government	agencies.	The	difference	 in	power	 is	 caused	by	various	 fac-
tors,	such	as	unequal	access	to	resources,	 legal	assistance,	expert	opinion	and	the	





ation	 (available	 at	 https://www.americanbar.org/content/dam/aba/migrated/2011_build/dis-





















As	 its	 Standard	 I	 of	 the	 Model	 Standards	 of	 Conduct	 for	 Mediators	 of	 the	
American	Bar	Association	states	 that	a	 ‘mediator	shall	conduct	a	mediation	based	
on	 the	 principle	 of	 party	 self-determination’.	 The	 Model	 Standards	 define	 self-






The	duty	of	 the	mediator	 to	 support	and	promote	 the	self-determination	of	
the	parties	means,	in	its	absoluteness,	that	the	mediator	is	not	allowed	to	provide	
any	own	advice	or	even	solution	proposals.221	His	sole	task	is	to	accompany	the	par-











cally,	 in	a	 facilitative	mediation	the	mediator’s	 role	 is	only	 to	conduct	 the	process	
and	providing	the	framework	that	allows	the	parties	to	constructively	find	a	settle-
ment,	 whereas	 evaluative	 mediation	 includes	 the	 intervention	 of	 a	 mediator	 in	
terms	 of	 giving	 the	 parties	 additional	 information	 and	 advice.224	The	 latter	 is	 a	
prominent	method	especially	in	the	Anglo-American	area.225		






ters	 with	 several	 issues	 and	 parties,	 as	 it	 is	 often	 the	 case	 in	 environmental	 dis-
putes.226	On	 the	 other	 hand	 as	well	 a	 “directive	 intervention”	 approach,	 in	which	
the	intervention	of	a	mediator	is	more	directly	and	actively,	may	seem	appropriate	
under	certain	circumstances.227		
Facilitative	mediators	 face	 the	 ethical	 issue	 that	 power	 and	 information	 im-













trality,	 Impartiality	and	Conflict	of	 Interest	 in	State	Codes	of	Conduct’	166;	Mulcahy,	Linda	 ‘The	




hough	 this	 may	 interfere	 with	 the	 appearance	 of	 the	 mediator’s	 neutrality	 and	
hence	the	parties’	trust	towards	the	mediator.230		






would	 be	 that	 all	 parties	 –	 in	 case	 they	 do	 not	 already	 have	 the	 necessary	







In	 conventional	decision-making	procedures	of	 states	under	 the	 rule	of	 law,	
















work	 in	an	 improper	way	 to	 reach	an	agreement.	With	 regard	 to	 the	 former,	any	































essential	 that	mediators	 attend	 a	 high-quality	 training244	before	 and	 as	well	 after	
they	start	practicing	to	help	them	being	constantly	aware	of	possible	issues.	Besides	
facilitation	and	negotiation	skills	as	well	as	an	organisational	talent,	communication	
skills	 are	 of	 utmost	 importance.	 This	 includes	 in	 particular	 effective	 listening,	 re-

















liams	 there	 exist	 some	 disadvantages	 regarding	 the	 resolution	 of	 environmental	
																																																						
244		In	Germany,	the	Mediation	Law	stipulates	in	§	5	that	training	and	regular	continuing	training	are	
required,	 which	 are	 attested	 by	 a	 state	 certificate	 (see	 https://www.gesetze-im-












However,	 certain	 disputes	 are	 considered	 not	 suitable	 or	 appropriate	 to	 be	
mediated,	 as	 for	 example	 conflicts	 over	 “constitutional	 questions,	 definitions	 of	
basic	rights,	and	fundamental	and	moral	values”.251	Issues	concerning	binding	regu-
lations	are	not	mediatable.252	On	the	other	hand,	 issues	regarding	the	distribution	
of	 resources	are	accessible	 to	mediation.253	Although	as	well	 in	 that	 respect	 there	
are	cases	where	issues	are	just	not	negotiable.254		
Environmental	disputes	represent	the	so	called	“polycentric	disputes”.	These	
are	disputes	 that	 cannot	be	 settled	by	proof	of	ascertainable	 claims,	whether	be-
cause	of	the	multitude	of	parties	involved,	the	rapidly	changing	context	or	because	

























ipation	 in	 the	 decision-making	 process	 is	 of	 great	 importance.260	It	 is	 therefore	 in	
the	 public	 interest	 that	 all	 parties	 concerned	 are	 represented	 at	 the	 negotiating	
table.	 Hence,	 the	mediator	 should	 be	 obliged	 to	 ensure	 that	 the	 interests	 of	 the	
parties	that	are	not	represented	are	also	taken	into	account.	Harrison	proposes	to	




formally	 and	 politically.	 Mediation	 procedures	 therefore	 often	 take	 place	 in	 ad-
vance	of	or	in	addition	to	legally	regulated	decision-making	procedures	at	an	infor-
mal	 level.262	Especially	 in	 connection	with	 public	 participation,	 the	 environmental	











262		See	 for	 example	 in	 the	 Swiss	 Code	 of	 Civil	 Procedure,	 Article	 213	 ff.	 (available	 at	
https://www.admin.ch/opc/de/classified-compilation/20061121/index.html	 [last	 accessed	 13	
September	2020]).	







In	 the	 following,	 it	will	be	 shown	 that	 the	concept	of	 restorative	 justice	 is	a	
promising	option	for	dealing	with	ecocide	crimes.	The	approach	of	restorative	jus-
tice	seems	particularly	appropriate	in	view	of	the	goal	of	achieving	sustainable	envi-





The	 idea	 of	 restorative	 justice	 is	 quite	 simple	 in	 a	 sense	 and	 has	 a	 history,	
which	 is	 thousands	of	years	old.266	The	 traditional	 criminal	 justice	 system	 is	 struc-
tured	as	a	two-party	process:	the	state	on	the	one	side	and	the	offender	or	his	de-
fence	 on	 the	 other.267	The	 purpose	 is	 to	 determine	 whether	 the	 perpetrator	 has	
actually	committed	a	crime	against	the	state.268	The	system	is	largely	focused	on	the	












The	 restorative	 justice	approach	 takes	 into	account	 the	 reality	 that	 in	many	
cases	more	people	are	affected	by	a	crime	than	just	the	victim	and	the	offender.271	
In	 criminal	 proceedings,	 however,	 the	 focus	 is	 only	 on	 the	 part	 of	 the	 event	 on	
which	the	judgment	is	based.	Many	other	aspects	remain	unconsidered.	As	a	result	







ties	 rather	 than	simply	bringing	criminals	 to	 justice	and	convicting	 them,	with	 the	
victim	and	the	community	playing	only	a	secondary	role.275	In	other	words,	 it	con-





The	 restorative	perspective	 is	based	on	unresolved	conflicts	 that	 require	dialogue	

















community	 protection	 than	 is	 possible	 under	 the	 traditional	 criminal	 justice	 sys-
tem.280		
Instead	of	a	judge	or	jury	deciding	how	to	proceed	with	the	offender,	restora-
tive	 justice	 allows	 the	 offender,	 victim	 and	 community	 members	 harmed	 by	 the	
crime	to	make	a	decision	on	how	to	repair	the	damage	caused	by	the	offender.281	In	











the	court.285	The	success	 rates	of	 restorative	 justice	programmes	have	often	been	
much	 better.286	However,	 it	 cannot	 be	 said	whether	 part	 of	 this	 difference	 stems	
from	the	fact	that	perhaps	above	all	those	who	would	not	otherwise	have	been	re-



















restorative	 programmes	 are	 a	 more	 effective	 way	 to	 improve	 the	 satisfaction	 of	
victims	 and/or	 offenders,	 increase	 offenders'	 compliance	with	 restitution	 and	 re-
duce	recidivism	compared	to	traditional	criminal	law	measures.290		
b) Legal	Ground	
At	 international	 level,	 the	concept	of	 restorative	 justice	 is	anchored	 in	a	UN	
Resolution:	 The	 ECOSOC291	Resolution	 2002/12	 on	 “Basic	 principles	 on	 the	 use	 of	
restorative	 justice	programmes	 in	criminal	matters”	defines	 restorative	process	as	
“any	 process	 in	 which	 the	 victim	 and	 the	 offender,	 and,	 where	 appropriate,	 any	
other	individuals	or	community	members	affected	by	a	crime,	participate	together	
actively	in	the	resolution	of	matters	arising	from	the	crime,	generally	with	the	help	
of	 a	 facilitator”.	 Furthermore	 is	 added	 that	 “[r]estorative	 processes	 may	 include	
mediation,	conciliation,	conferencing	and	sentencing	circles”.292		
The	 resolution	 is	 based	on	Recommendation	No.	 R	 (99)	 19,	 adopted	by	 the	
Committee	of	Ministers	of	the	Council	of	Europe	with	the	title	“Mediation	in	Penal	
Matters”,	which	 highlights	 “mediation	 in	 penal	matters	 as	 a	 flexible,	 comprehen-









292		Available	 at	 http://www.un.org/en/ecosoc/docs/2002/resolution%202002-12.pdf	 (last	 accessed	
15	May	2020).	
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The	 theory	of	 restorative	 justice	 is	 seen	as	a	promising	means	of	 identifying	
responsibility	 and	 of	 agreeing	 compensation	 for	 crimes	 against	 the	 environment	
and	 the	 human	 and	 non-human	 beings	 concerned.295	Restorative	 justice	 is	 con-
sistent	with	 the	understanding	of	our	 relationship	 to	nature	and	 the	obligation	 to	
repair	the	damage	caused.	It	concentrates	on	the	needs	of	the	injured	and	restores	
the	damage,	instead	of	just	focusing	on	the	punishment	of	the	offender.296		
The	 concept	 of	 restorative	 justice	 bears	 the	 potential	 of	 transformative	 im-
pacts	for	environmental	crime	and	can	lead	to	more	just	outcomes	for	environmen-




















interacting	 with	 this	 environment	 as	 secondary	 victims	 and	 regulat-






tal	 groups	and	affected	 citizens	 should	be	given	 the	opportunity	 to	 represent	 the	
environment.301		
d) Issues	Related	to	Restorative	Justice	in	General	
Restorative	 justice	 is	seen	 in	 literature	as	a	possibility	that	could	replace	the	
traditional	 criminal	 justice	 system	 eventually.302	However,	 there	 are	 some	 open	
questions	in	this	respect,	which	are	dealt	with	below.		













the	 safeguards	 that	 are	mandatory	 for	 formal	 criminal	 proceedings.	Although,	 for	
example,	Recommendation	 (99)	19	and	the	UN	Convention	require	adequate	pro-
cedural	 safeguards,	 including	 legal	 assistance,	 to	prevent	 abuse,	 it	 is	 nevertheless	







Restorative	 justice,	 as	 already	mentioned,	 has	 also	 been	 applied	 to	 serious	
crimes.	 However,	 there	 are	 also	 those	who	want	 to	 exclude	 serious	 crimes	 from	




tion.	Victims	of	 serious	crimes	and	communities	 in	which	 these	crimes	have	been	
committed	 are	 in	 principle	 injured	more	 than	 in	 the	 case	 of	 a	 simple	 crime	 and	
















in	 the	 extended	 concept	 of	 harm	 in	 restorative	 justice,	 as	 his/her	 interests	might	
only	 be	 brought	 forward	 to	 focus	 on	 other	 stakeholders,	 such	 as	 the	 offender.312	
Sometimes	social	pressure	is	exerted	on	the	victim	to	take	part	in	the	proceedings,	
to	demand	that	his	or	her	claims	be	moderate	or	that	he	or	she	accepts	agreements	
that	 primarily	 benefit	 the	 offender.313	Those	 occurrences	 due	 to	 social	 pressure	
have	a	name	–	secondary	victimisation.314	These	possible	problems	are	undoubtedly	
serious,	but	are	no	reason	not	to	pursue	the	restorative	approach	further.	Finally,	




































The	 procedure	 offers	 victims	 as	 well	 as	 offenders	 the	 opportunity	 to	 meet	
with	a	trained	mediator	in	a	safe,	structured	and	neutral	environment.323	The	aim	is	
to	hold	the	offender(s)	directly	responsible	for	their	actions	and	at	the	same	time	to	
help	 and	 compensate	 the	 victim.324	The	qualified	mediator	 can	help	 the	 victim	 to	
communicate	with	 the	offender,	 to	get	answers	 to	open	questions	and	 to	partici-
pate	 directly	 in	 the	 development	 of	 a	 restitution	 plan.325	Offenders,	 on	 the	 other	
hand,	are	able	to	take	direct	responsibility	for	their	behaviour	and	also	participate	















This	means	 that	 if	 an	offender	 and	 a	 victim	agree	 to	mediation	 and	 the	offender	
meets	all	the	requirements	set	out	in	the	mediation	agreement,	he	or	she	will	not	
be	formally	prosecuted	in	the	criminal	justice	system.329	Thus,	the	offender	receives	
a	 clear	benefit330	if	 he	or	 she	agrees	 to	 the	mediation	and	 successfully	 completes	
the	whole	 process.	On	 the	 contrary,	 this	means	 that	 the	 agreement	must	 be	 en-
forceable	 in	 court	 if	 an	 offender	 does	 not	meet	 the	 requirements.	Otherwise,	 he	
could	not	be	held	liable	for	the	crime	he	committed.331		
In	order	to	achieve	the	goals	of	restorative	justice,	mediation	programmes	in	






Research	 shows	 that,	when	practised	 in	accordance	with	 their	 guidelines	and	val-
ues,	 victim-offender	mediation	 improves	 the	 participation	 and	 healing	 of	 victims,	
increases	the	extent	to	which	offenders	take	responsibility	for	their	behaviour	and	
learn	 from	 their	 experiences,	 gives	 community	members	 a	 role	 in	 shaping	 a	 just	
response	 to	 violations	and	 contributes	 to	a	more	positive	public	 attitude	 towards	
criminal	courts.335	A	particular	success	is	the	significant	drop	in	the	recidivism	rate,	
as	the	negative	effects	of	criminal	behaviour	and	the	chance	of	reparation	are	made	













unbureaucratically	 receive	 both	 material	 damages	 and	 non-material	 compensa-
tion.337	This	avoids	lengthy	and	costly	civil	proceedings	for	the	victims.	
With	regard	to	the	advantages	and	disadvantages	of	mediation,	 in	particular	













generally	 reduced	to	voluntary	processes.	 In	 these	cases,	mediation	can	only	 take	

























mal	 system,	which	allows	 the	 combination	of	 restorative	processes	with	 the	 legal	
system	and	its	courts	and	law	enforcement.349		
In	the	cases	 investigated	in	New	Zealand,	restorative	 justice	 is	only	a	part	of	
the	 criminal	 procedure.	 This	 means	 that	 additional	 judicial	 sanctions	 can	 be	 im-
posed.350	If	the	amount	to	be	paid	in	the	restorative	justice	process	is	less	than	the	
amount	 that	would	have	been	 imposed	by	a	 fine	 in	 the	conventional	 judicial	pro-
cess,	 the	 court	may	offset	 payments	made	 in	 the	 restorative	 justice	 process	with	




























high	 rates	 of	 victim	 satisfaction	 and	 offender	 accountability.	 It	 can	 therefore	 be	
concluded,	that	restorative	justice	offers	victims	and	the	community	a	chance	to	be	
heard.	Such	procedure	provides	a	concrete	approach	to	environmental	crime	that	
ultimately	benefits	all	parties	 involved,	 including	the	offender.	The	restorative	 jus-




















part	 in	 the	event.359	The	 result	was	 the	People’s	Agreement,	which	proposes	 fun-
damental	solutions	to	the	climate	crisis.	These	solutions	require	people	to	change	






three	 other	 tribunals	 (Lima,	 Peru	 in	 December	 2014,	 Paris,	 France	 in	 December	
2015	 and	 Bonn,	 Germany	 in	 November	 2017).	 The	 International	 Tribunal	 for	 the	
Rights	 of	 Nature	 and	Mother	 Earth	 is	 organised	 and	 hosted	 by	 members	 of	 the	
Global	Alliance	for	the	Rights	of	Nature	under	the	supervision	of	a	Tribunal	Secre-
tariat.	The	Tribunal’s	main	source	of	law	is	the	Universal	Declaration	of	the	Rights	of	
Mother	 Earth	 (UDRME)362.	 It	 offers	 the	 possibility	 to	 raise	 and	 decide	 prominent	
cases	of	environmental	and	social	conflicts	within	the	framework	of	an	earth	juris-
diction	based	on	the	rights	of	nature.	The	decision-making	process	provides	a	plat-
form	 for	 a	well-founded	 legal	 analysis.	 In	 any	 case,	 the	 Tribunal	will	 recommend	
measures	for	compensation,	mitigation,	restoration	and	prevention	of	further	dam-









ments	on	the	 fundamental	principles	of	natural	 rights	and	an	 instrument	 for	 legal	
experts	 to	 examine	 the	 constructs	 needed	 for	 better	 integration	 of	 the	 rights	 of	
nature.363	
The	Tribunal's	outputs	to	date	are	manageable,	but	it	is	to	its	credit	that	it	is	




















363		Detailed	 information	 available	 at	 http://therightsofnature.org/rights-of-nature-tribunal/	 (last	
accessed	15	May	2020).		
364		Http://eradicatingecocide.com/the-law/mock-trial/	(last	accessed	15	May	2020).	









The	court	 ruled	 for	one	of	 the	defendants	on	 the	basis	of	 the	successful	 re-
storative	 justice	 hearing.370	The	 defendant,	 who	 agreed	 to	 the	 restorative	 justice	
process,	was	sentenced	to	six	months	imprisonment,	which	was	deferred	subject	to	
compliance	with	 the	 restorative	 justice	agreement.371	However,	 the	other	defend-




















374		See	 for	 example	 the	 Financial	 Times:	 https://www.ft.com/content/7e42cb72-eb88-11e0-a576-











derstanding,	 healing	 and	 creativity.375	It	 is	 about	 recreating	 a	 whole,	 rather	 than	
intensifying	separation	and	fragmentation	by	punishing	perpetrators	and	excluding	
victims	 from	 the	 process.376	The	 experiment	 showed	 that	 it	 is	 possible	 to	 –	 in	 a	









Monsanto	 is	 a	 large	 international	 agrochemical	 company,	 which	 produces	
seeds	and	herbicides	and	has	been	using	biotechnology	to	produce	genetically	mod-
ified	 crops	 since	 the	 1990s.378		 Well-known	 products	 are	 various	 transgenic	 corn	










ple	 in	 66	 countries	 and	 had	 a	 turnover	 of	 15	 billion	 US-dollars.380	Monsanto	was	
taken	over	by	Bayer	AG	in	June	2018.	The	name	Monsanto	no	longer	exists.381		
The	 general	 objective	was	 that,	 according	 to	 the	 functioning	 of	 an	 interna-
tional	court,	a	tribunal	consisting	of	five	competent	judges	(lawyers	and	profession-
al	 judges)	 should	 issue	a	 judgment,	 even	 if	 only	 a	 symbolic	one,	 against	Monsan-
to.382	This	should	promote	the	implementation	of	international	mechanisms	to	en-
able	 the	 victims	 of	 transnational	 corporations	 to	 take	 legal	 action	 against	 these	




30	affected	people,	 farmers	and	 scientists	 from	various	 countries	were	con-
sulted	on	 the	damage	 to	people	and	 the	environment	caused	by	Monsanto	prod-
ucts	and	business	practices.385	Monsanto,	on	the	other	hand,	refused	to	participate.	


























humanity	 and	 the	 environment,	 including	 the	 marketing	 of	 toxic	 products	 that	
would	 have	 killed	 thousands	 of	 people,	 such	 as	 polychlorinated	 biphenyls	 (PCBs),	
glyphosate	 (a	 component	 of	 herbicides	 such	 as	 Roundup)	 or	 2,4,5-
trichlorophenoxyacetic	acid	(a	component	of	Agent	Orange	defoliant	sprayed	by	US	
































enshrined	 in	 international	 law.399	Various	 commercial	 activities	 could	 be	 involved,	
such	as	the	sale	of	glyphosate-containing	herbicides	to	Colombia,	where	these	sub-














tire	 industrial	 agriculture	 was	 pilloried.401	Forbes	 also	 described	 the	 tribunal	 as	 a	
"fake	trial",	whose	verdict	had	been	established	from	the	outset.	The	tribunal	used	
Monsanto	 as	 a	 symbolic	 scapegoat	 to	 spread	 misinformation	 about	 the	 modern	





401		Article	 available	 at	 https://www.nzz.ch/meinung/monsanto-tribunal-in-den-haag-wenig-hilfrei-
ches-kesseltreiben-ld.122143	 (last	 accessed	 15	May	 2020).	 See	 as	well	 the	 commentary	 in	 the	
German	 newspaper	 Frankfurter	 Allgemeine,	 available	 at	 http://www.faz.net/aktuell/wirt-





































ered.	 In	particular,	 there	are	some	specific	aspects	 to	be	considered	compared	 to	
conventional	environmental	mediation.		
As	previously	mentioned	(Chapter	3.1),	the	mediation	process	is	characterised	





by	 far	exceed	 those	 in	average	environmental	mediations,	public	 information	and	
participation	 is	 extremely	 important	 as	 a	means	 of	 ensuring	 that	 all	 parties	 con-
cerned	have	the	opportunity	to	participate	and	contribute	to	the	procedure.	In	the	
case	 of	 ecocide	 mediation,	 compliance	 with	 the	 confidentiality	 requirement	 and	
reaching	and	involving	all	those	concerned	would	therefore	be	a	major	challenge.		
Another	point	 that	 is	also	related	to	the	problem	of	 the	 large	number	of	af-
fected	parties	and	which	is	decisive	for	the	functioning	of	mediation	procedures	in	
ecocide	 is	 that	 conflict	 resolution	 can	 take	 place	with	 organised	 groups	 of	 stake-
holders.	 Particularly	 in	 the	 case	 of	 a	 very	 large	 number	 of	 affected	 parties	 with	




















A	major	prerequisite	–	especially	 in	 the	 field	of	ecocide,	where	 the	most	di-
verse	 interests	are	represented	–	 is	neutrality.	Therefore	the	choice	of	a	mediator	












in	 ecocide	mediation,	 as	 large	 international	 companies	 will	 regularly	 be	 involved	
and	 experience	 shows	 that	 they	 can	 resort	 to	 greater	 resources.	 Attention	must	
therefore	 be	 paid	 to	 ensuring	 that	 the	 population	 affected	 by	 the	 environmental	
impacts	and	other	–	often	–	non-profit	organisations	are	not	disadvantaged	because	
of	 their	 limited	means.	 It	 can	 therefore	be	expected	 that	 a	mediator	will	 have	 to	
intervene	more	(in	the	sense	of	a	compensatory	strengthening	of	the	weaker	posi-
tion	through	expertise,	for	example)	in	a	mediation	involving	ecocide	than	he	usual-
ly	 does	 in	mediation	 cases.	 However,	more	 intervention	 also	means	 that	 the	 ap-
pearance	of	neutrality	of	the	mediator	and	thus	the	trust	of	the	parties	towards	the	
mediator	 may	 be	 affected.	 Therefore,	 it	 would	 certainly	 be	 worth	 considering	
whether	 the	 various	 parties	 should	 be	 represented	 by	 an	 expert	 person,	 which	
would	not	only	have	procedural	economic	effects	(large	interest	groups	should	elect	







the	 part	 of	 those	 responsible	 in	 large	 international	 corporations,	 if	 not	 (almost)	
completely	absent.		































tlement	mechanism,	 but	 could	 also	 enshrine	 criminal	 and	 civil	 liability	 as	 well	 as	
establish	an	international	environmental	court.		
In	addition	to	the	question	of	how	victimhood	is	to	be	conceived	and	how	the	










stitutes	a	 strict	 liability	 for	 states	as	well	 as	 companies	and	private	 individuals,	 as	
this	would	considerably	alleviate	the	problem	of	proof	of	knowledge	and	intention.	






centive	 structures	 for	 environmentally	 friendly	 behaviour.	 In	 particular,	 the	 legal	
priority	 of	 renewable	 technologies	 and	 the	prohibition	of	 certain	 environmentally	
hazardous	activities	can	promote	investment	in	advanced	technologies	and	thus	an	
environmentally	friendly	economy.		
It	 is	now	up	to	 the	 international	community	 to	ensure	 the	protection	of	 the	





A	prerequisite	 for	effective	environmental	protection	and	 for	 the	promotion	
of	sustainable	development	is	to	ensure	an	adequate	system	that	meets	the	needs	




tem	–	above	all	 legal	 regulations	–	should	create	 incentive	structures	 for	environ-
mentally	friendly	behaviour,	that	is,	it	should	have	a	preventive	effect	in	particular,	
so	 that	 the	greatest	possible	 impact	can	be	made	on	achieving	a	 sustainable	high	
level	of	environmental	protection.	And,	in	the	event	that	an	ecocide	has	occurred,	
strict	 liability	can	be	provided	for	states	as	well	as	for	companies	and	private	indi-









Furthermore,	 the	 possibility	 of	 using	mediation	 to	maintain	 long-term	 rela-
tionships	 and	 thus	 achieve	 a	 longer-term	 improvement	 in	 environmental	 quality	
seems	highly	desirable	in	view	of	the	considerable	effects	of	an	ecocide.	




Important	with	 regard	 to	ecocide	 conflicts	 is	 the	 suitability	of	mediation	 for	
multi-party	disputes.	Another	key	factor	is	the	possibility	of	using	this	procedure	to	
address	 broad	 causes	 of	 conflict.	 Preferably,	 conflict	 resolution	 takes	 place	when	







However,	 the	 requirement	of	 neutrality	must	 always	be	 respected.	 This	 can	
be	 particularly	 challenging	 where	 power	 imbalances	 are	 likely,	 a	 wide	 variety	 of	






ecocide.	 The	 possibility	 of	 mediation	 before	 a	 criminal	 prosecution	 takes	 place	
seems	to	be	the	only	solution	in	terms	of	enforcing	the	outcome	of	the	proceedings.	
















the	water	 tables	 are	 drying,	 the	 deserts	 are	 increasing.	 There	 is	 famine,	 disease,	
poverty,	and	ignorance.	There	is	human	cruelty,	greed,	jealousy,	vindictiveness,	and	
corruption.	 […]	 All	 this	 would	 seem	 to	 suggest	 a	 hopeless	millennium	 ahead.	 In-
deed,	environmentalists	have	produced	terrifying	statistics	that	“prove”	that	life	on	
planet	earth	is	doomed,	statistics	computed	from	the	rate	at	which	the	rain	forests	









it	 to	others,	shipwreck	 is	 inevitable.	My	reasons	for	hope	are	fourfold:	 (1)	 the	hu-
man	brain;	(2)	the	resilience	of	nature;	(3)	the	energy	and	enthusiasm	that	is	found	
or	can	be	kindled	among	young	people	worldwide;	and	(4)	the	indomitable	human	





year	old	 study	of	 the	 social	 and	 family	 interactions	of	wild	 chimpanzees	 in	Gombe	Stream	Na-
tional	 Park,	 Tanzania.	 She	 is	 the	 founder	of	 the	 Jane	Goodall	 Institute	and	 the	Roots	&	Shoots	





lieve	we	 can	 look	 forward	 to	 a	world	 in	which	 our	 great-grandchildren	 and	 their	
children	after	them	can	live	in	peace.	A	world	in	which	there	will	still	be	trees	and	
chimpanzees	swinging	through	them,	and	blue	sky	and	birds	singing,	and	the	drum-
beats	 of	 indigenous	 peoples	 reminding	 us	 powerfully	 of	 our	 link	 to	Mother	 Earth	
and	the	Great	Spirit	–	the	God	we	worship.	But,	as	I’ve	stated	repeatedly,	we	don’t	
have	much	 time.	 The	 planet’s	 resources	 are	 running	 out.	 And	 so	 if	we	 truly	 care	
about	the	future	of	our	planet	we	must	stop	leaving	it	to	“them”	out	there	to	solve	
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